
An Action Plan has today been published by the Organisation for Economic
Cooperation and Development (OECD) with a view to addressing the

Today’s 40 page Action Plan contains 15 separate action points or work

of many of its members have played an active part in the negotiations and

Completion of the actions put forward will take one to two years, and it may
take considerably longer for the impact of these changes to be fully applied

related developments are already leading to a material shift in the behaviour
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governments are doing?

(although see further our

June 2013):

automatic sharing of information,

and

At the same time as work has been going on in

relation to the Action Plan, a number of territories

have been assessing the nature of their own

action being discussed which makes the broad

acceptance of the Plan more uncertain but all the

more vital – as such unilateral action could clearly

Forum on

they committed to

they addressed offshore evasion, referring to

leaked and shared data; increasing transparency

adoption and use of data; increasing trust and

cooperative compliance frameworks with large

and service delivery, particularly management

the part of the FTA to apply new standards and

approaches in addressing issues arising out of the

Contents of Action Plan

the purposes of this discussion, it seems helpful to

treaty actions; (3) permanent establishment (PE)

and transfer pricing (TP) actions; and (4) data and

General actions on BEPS

being actions on: (1) the digital economy; (2)

hybrid mismatch arrangements; (3) strengthening

controlled foreign company (CFC) rules; (4)

review of different business models and a better

understanding of the generation of value in the

is to be considered and this is a hint that the

be addressed more by an indirect, not direct,

The action point (to be completed within one year)

is the production of an OECD report identifying

the relevant issues raised by digital business

rules; the attribution of value created from the

the characterisation of income; the application of

related source rules; and the effective collection of

As indicated in the Action Plan, the focus on

hybrids is premised on the need to address gaps

created by the interactions between domestic

standards to establish international coherence in

of such instruments to achieve unintended double

double deductions, or generating deductions

treaties for such hybrid arrangements (presumably

countering the ability of such instruments to access

changes for domestic law are to be considered,

on hybrids will be coordinated with the work

particular, the OECD presumably has a head start

from its recent work culminating in its report on

our April 2012 Bulletin

The Action Plan calls for recommendations in



3

Strengthening CFC rules

The comments in the Action Plan on the topic of

in this area (presumably because it has been seen

the OECD wishes to see uniform CFC rules to

would have a much reduced incentive to shift

The action point is to develop recommendations

relate to both inbound and outbound investment

for the borrower coupled with no corresponding

(and guarantees, derivative payments, etc) should

The action point is to develop recommendations

for best practice in the design of rules to prevent

transfer pricing guidance will be developed in

Unlike the other actions in the Plan, this action

point is concerned with the actions of states, not

the original 1990s work of the OECD on harmful

some years ago) is less relevant now given the

regimes more effectively, taking into account

factors such as transparency and substance: the

to be refocused to develop more effective solutions

there will be a review of member country regimes,

challenging, it is proposed that revised criteria on

of these latter actions are intended to be completed

PE and TP Actions

First, commissionaire arrangements where there

country to another, in circumstances where there is

no substantive change in the functions performed

the OECD will work on amending the dependent

the provisions dealing with the preparatory and

is noted that work on these issues will also address

income allocation systems (such as formulary

is noted that in many instances the TP rules work

separate income from the corresponding economic

activity and shift the relevant income into low

results from transfers from intangibles and other

intangibles; ensuring appropriate allocation

developing TP rules or special measures for

updating the guidance on cost contribution
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The work (to be completed within two years)

will focus in particular on ensuring that

inappropriate returns do not accrue to an entity

solely because it has contractually assumed

risks or has provided capital, implying a clear

transactions which would not realistically

will also aim to provide protection against

common types of base eroding payments, such

The Plan notes that asymmetries in information on

relevant governments with needed information

on their global allocation of the income, economic

Treaty Actions

At a high level, it seeks to identify whether two

a treaty agreement at all, in the light of the

increasing number of treaties being rescinded

The action is primarily to develop within a year

only that the competent authorities use their best

compromise to stalemates on economic issues such

The action, with a timeframe of two years, is to

This action point focuses on the need for a legal

or alters a number of treaties at once, that would

done in this area before but there needs to be

The action is to investigate whether it is feasible

to develop an instrument of this nature and,

Data and Transparency

reporting of arrangements largely set up to

be encouraged by reference to best practice and

established in a number of countries, following

as reported in our October 2012 Bulletin, are
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There will be a particular focus on international

on the relatively successful work of the Joint

operating and information sharing taking place

There is recognition that there has been a lack

The Plan seeks to correct this in future and also to

enable analysis of the impact of the various actions

for the administrative burden on business to

Our views

comprehensively the key areas where there are

2013, adding more direction and a timetable for the

The Action Plan can be viewed as setting

parameters for each action item but leaving

clearly identifying ‘gaps’ in the current rules, the

urgency of addressing those gaps, and a roadmap

hand, setting a responsible tone by putting forth

guiding principles, including the need for clarity,

predictability, administerability for both the

rather than abandoning, longstanding rules of

the statement discouraging unilateral measures

on the basis such measures could lead to global

The Action Plan contains a wide range of actions

and it is likely that some of these will prove easier

will be especially represented by the search for

solutions to the digital business issues (which

the development of revised criteria on harmful

There is a very high focus on substance in the

Plan and this comes through in various ways –

recharacterisation, on the ownership of intellectual

property and the focus on legal contracts for

risk shifting and the general comments on TP

in relation to the need of aligning TP with value

that there will be gainers and losers from the

and this may well make the process of future work

these action points proceed within the framework

critical to secure constructive business input

(especially with the accelerated timelines that

are being pursued) to ensure that any measures

This seems especially important in relation to such

things as the changes contemplated to the PE rules,

the recharacterisation doctrine and in relation to

Transparency actions may put pressure on

companies from shareholders, the media, civil

issue for business is that a common approach is

business and the provision of the most informative

data for regulators and the public, if such data

Actions

good awareness of the work streams carried on

For reasons referred to above, it will also be

important that business stands ready to input into

the consultation process to ensure that any rules



focus on substance) it will be important to identify

immediate risk areas from this agenda and address

both in connection with the current actions of the

Action Plan and aiming to develop our perspectives

on the action points released today – watch
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